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of the city's limits, in like manner as upon an attorney residing and doing business 
within the city. 

2. City Ordinance — License tax on "every attorney at law." A city ordi- 
nance imposing a specific license tax "on every attorney at law" includes non-resi- 
dent attorneys who have offices and practice their profession in the city as well as 
resident attorneys. 

Robertson v. Smith. — Decided at Richmond, January 28, 1897. — 
Buchanan, J: 

1. Judicial Sales — Confirmation — Affidavits — Depositions — Reference to a com- 
missioner. Upon a question of the confirmation of a judicial sale it is usual to 
allow either party to read ex parte affidavits. But the trial court may, in its dis- 
cretion, require depositions to be taken in whole or in part, or refer the matter to 
one of its commissioners. In the case at bar no objection was made to the reading 
of the affidavits, and the record does not disclose any error in permitting them to 
be read, even if that question could be raised for the first time in the appellate 
court. 

2. Judicial Sales — Terms differing from decree — Effect of confirmation. Though 
a judicial sale be made on terms differing from those prescribed by the decree of 
sale, yet the confirmation of the report of sale cures the irregularity and gives the 
sale the same validity and effect as if made upon the precise terms of the decree. 

3. Statute op Frauds — Judicial sales not within the statute. A party who 
relies on the statute of frauds must generally do so in his pleadings. A judicial 
sale, however, made under a decree of a court of chancery is not within the statute 
of frauds. It is binding on the bidder or purchaser without any written contract 
or memorandum signed by him or his agent. 

4. Judicial Sales. — Rule against purchaser to compel compliance with. A pur- 
chaser at a judicial sale who fails to complete his purchase or to comply with the 
terms of sale may be proceeded against by rule and compelled to do so. 

City of Norfolk v. Johnakin. — Decided at Richmond, February 
4, 1897.— CardweU, J: 

1. Instructions. — Failure to except to. The Court of Appeals will not consider 
objections to instructions given by the trial court, when it appears that no excep- 
tion was taken to the action of the trial court in giving the instructions com- 
plained of. 

2. Measure op Damages — Personal injuries — Excessive verdict. There is no 
legal measure of damages for the pain and anguish resulting from a personal injury, 
and, ordinarily, the court will leave the question of amount to the sound discre- 
tion of the jury, and will not set aside a verdict as excessive unless the damages 
are so great as to indicate that the jury was actuated by partiality or prejudice, or 
acted under some gross error or misconception of the subject. 

3. Negligence — Obstructing streets. It is negligence in a city to allow its streets 
to remain obstructed at night, without taking reasonable and proper precautions to 
light them so as to enable persons travelling thereon to observe the obstructions by 
the use of ordinary care. 
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4. New Trials. — After-discovered evidence — Case at bar. A motion for a new 
trial on the ground of after-discovered evidence should not be granted unless it 
appears that the evidence was discovered after the trial ; that it could not, by the 
exercise of reasonable diligence, have been discovered before the trial; that it was 
material, and such as ought on another trial to produce an opposite result on the 
merits ; and that it is not merely cumulative, corroborative, or collateral. In the 
case at bar the evidence was discovered during the trial and might have been dis- 
covered before the trial by the exercise of reasonable diligence, and the record 
fails to disclose that any motion was made to postpone the case till the evidence 
could be obtained. 



Sherwood and Others v. Atlantic & Danville Railway Co. 
Decided at Richmond, February 11, 1897.— Keith, P: 

1. Railroads — Purchaser under foreclosure suit — Contracts not amounting to 
liens — Subordinate liens — Contracts as to termini of road. The purchaser of a rail- 
road under a decree in a suit brought to foreclose a mortgage thereon is discharged 
from the performance of all contracts of the old company which do not constitute 
liens on the property, and from the payment of all liens which are subordinate to 
the mortgage where the purchase price is not sufficient to pay the mortgage cred- 
itors and those having priority over the mortgage. The purchaser takes the prop- 
erty free and discharged of all such contracts and liens. In the case at bar 
the contract of the old company to make the City of Portsmouth a terminus of 
its road is not binding on the purchaser, although he had notice of the contract. 

2. Railroads — Terminus fixed by charter alone of 'two points — Mandamus. Where 
the charter of a railroad company requires it to establish a terminus of the road 
at one of two points to be selected by it, the obligation imposed by the charter is 
satisfied by the construction and maintenance of such terminus at either of the 
points prescribed, and the purchaser of said railroad under foreclosure proceedings 
cannot be compelled by mandamus to establish a terminus at the other point, 
although such other point may, at one time, have been used as such terminus 
under a contract with the original company. 

3. Railroads — Reorganization under sec. 12S4 of Code — Duties of neu> com- 
pany — Branch roads — Mandamus — Case at bar. The duties imposed upon a new 
railroad company organized under section 1234 of the Code, as amended, are such 
duties as the original company were bound, under the terms of its charter, to per- 
form, but no additional or higher duty is imposed on the new company than 
already rested upon the original company. Whether or not the original company 
is obliged to maintain and operate a branch or lateral road is to be determined 
from its charter, or the general law. The writ of mandamus can only be used to 
enforce duties and obligations clearly imposed by the charter or general law. If 
power is simply conferred to construct a branch road, but its construction is not 
made obligatory, the company cannot, be compelled to construct such branch, or, 
having constructed it, to maintain and operate it to the prejudice of the rights and 
interests of the company. In the case at bar the new company is not bound by 
the contract made with the original company, and neither the charter nor the 
general law requires either the original company or the new to maintain and 
operate the branch road into the city of Portsmouth. 



